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DRED SCOTT vs. J. F. H. SANDFORD,

This case is before us on a writ of error from
the Cireuit Court for the district of Missouri.

An action of was brought, wh.lch
chargre the defendant with an assault and im-
pri-onment of the plaintiff, and also of Harriet
Seott, his wile, Kliza and Lizzie, his two chil-
dran. on the sround that lhey were his slaves,
which was without right om his part, and
arainst law,

The defendant filed a plea in abatement,
¢ that said causes of action, and each and every
of them, if’ any such acerued to the said Dred
Seott, accrued out of the jurisdiction of thia court,
and exclusively within the jorisdiction of the
courts of the Siate of Missouri, for that to wit,
said plaintiff, Dred Seott, is not a citizen of
the State of Missouri, ns ahemd in his declara-
tion, beeause he is a negro of African descent,
his nncestors were of pure African blood, and
were breught into this countrs, and suld ss ve-
gro slaves: and this the said Sandford is ready
to verify ; wherefore he prays judgment w-hether
the court can or will take further cogmizance
of the setion aforesaid.”

To this a demurrer was filed, which, on ar-
pument, was sustained by the court, the plea
in abatement being held insufficient; the de-
fendant was ruled to plead over, Under this
vule he pleaded—I1. Not guilty; 2. That Dred
Seott was a negro slave, the property of the de-
ferdant: and 3. That Harrmet, the wife, and
Eliza and Lizzie, the danghters of the plain-
ufl, were the lawful slaves of the defendant.

[esue was joined on the first plea, and repli-
eations of de injuria were filed to the other

lens,

v The parties agreed to the following facts:
In the year 1834 the plaintiff was a negro slave
belonging to Dr. Emerson, who was a surgeon
in the army of the United Statea. In that year,
Dr. Emerson took the plaintiff from the State
of Missouri to the post of Rock Island, in the
Suate of [ineis, and held him there as a slave
witil the month of April or May, 1836. At
the time lust mentioned, Dr. Emerson removed
the pluintiff from Rock Island to the military
post wt-Fort Snelling, situate on the west bank
of the Mississippi river, in the territory known
ns Upper Louisiana, acquired by the United
States of France, and situate north of latitude
367 207 north, and north of the State of Mis-
souri. Dz Kmerson held the plaiotiff in sla-
wvery, ut Fort Spelling, frem the last-mentioned
dute until the year 1838,

In the year 1835, Harriet, who is named in

the second count of the plaintif'a declaration,
was the negro slave of Major Taliaferro, who
belonged 1o the army of the United States. In
that year, Major Taliafarrs took Harriet to_Fort
snelling, o military post situated as hereinbe-
fore s'ated, and kept her there as a slave until
the yoar 1524, and then scld and delivered her
sy & slave. 2t Fort Snelling, unto Dr. Emerson,
who held her in slavery, at that place, until the
year 1838,
" In the year 1836, the plaintiff and Harriet
wire married 2t Fort Snelling, with the consent
of Dr. Emerson, who claimed to be their mas-
ter and owner. [Eliza and Lizzie, nnmed in the
tiurd count of the plaintifli’s declaration, are
the frait of that marriage.  Eliza is about four-
teen years old, and was born on board the
steawhoat Gipsey, north of the north line of
the State of Missouri, and upon the river Mis-
siesippi.  Lizzie is about seven years old, and
wid born in the Siate of Missouri, at the mili-
tary post called Jeffersan Barracks.

In the year 1¥3%, Dr, Emeraon removed the
plaintifi and said Harriet and their daughter
Llizn from Fort Snelling to the State of Mis-
sours, where they have ever ginee resided.

Betbre the commencement of the suit, Dr.
Emerson sold and conveyedthe plsintiff, Har
riet, Kl Lizzie, to the defendwnt, as
slaves, nud Lo has ever since claimed to hold
them s« siavea,

At the times mentioned in the plaintiffs dec-
laration the defendant, elaiming to be the own-
er, Inid his hands upon said plaintiff, Harriet,
Eliza, and Lizzie, and imprisoned them ; doing
in this respect, however, no more than he might
lswiully do, if they were of right his slaves at
such timen,

In the first place, the plea to the jurisdietion
18 not before us, on this writ of error. A de-
murrer to the ples was sustained, which ruled
the pies bad, and the defendant, on leave,
pleaded over,

The deciwion on the demurrer was in favor
of the plainliff'; and as the plaintiff prosecutes
tiis wnt of error, he does not complain of the
decision on the demurrer. The defendant
might have complained of this decision, as
fwgninst bim, and have prosecuted a writ of er-
ror, W reverss it,  But as the ease, under the
instruction of the court to the jury, was deci-
ded in his fuvor, of course he had no ground of
complatng,

Ihi-: it 15 suid, if the court, on looking at the
yecord, shall clearly perceive that the Cireuit
Court bl no jurisdiction, it is s ground for the
di=mui=anl of the case. This mauy be character-
veod ws rnilier & sharp practice, and one which
seldom, 1t ever, occurs.  No case was cited in
the srgument we authoridy, and not a single
cuge precisely in point is recollected in our re-
ports.  The Illi adings do not show a want of
jurisdiction.  This want of jurisdiction ean
viuly be sseertailied by a judgment on the de-
reureer 10 the special plea. No sach case, it
3 believed, can be cited.  But if this rule of
practice i3 to be applied in this case, and the
plamnd? du error is required to answer and
asintsin a8 well the points ruled in his favor,
as to- show the error of those ruled against
him, he bas more than an ordinary duty to per-
form.  Under such circomsisnces, the want of
jurisdiction ‘in the Circnit Coart maust ba so
clear as not to sdmit of doubt. Now, the plea
wiich raises the question of jurisdiction, in my
judgment, is radically defoctive. The grava-
men of the plea is this: “ That the plaintiff is
a negro of Atpean descent, his ancestors being
of pure African bignd, and were brought into
this country, aud sold &s negro slaves.’ !

There is no uaverment is this plea _whlch
shows or conduces to show an inslility in the
plaintift 10 sue in the Circuit Court. It does |
not sllege that the plaintiff had his domieil in
any other Stuie, nor that he is not a free man
in Missouri, Iie is 2verred to have bad a ne-
gro nucestry, but this does aot show that he is
st citizen of Missouri, within the mepning
“f the ze. of Congress authorizing bim o pue
in the Circuit Court. er.
necessary to eoustitule a citizen within the sct,
that he should hsve the qualifications of an
elector. Ifemales and minors may sue in the
Federsl courts, aud so may any individual who
has & permanent domicil in the Btate nnder
whose laws his rights are protected, sad to
which he owes allegiance.

Boing born under our Constitution and laws,
1o usigialization is required, as one of foreign
birth, o wake him & citizen. The most gen-
eral uud appropriate defivition of the term eili-
zen i8 “a freemss,” Being a freeman, and
baving his domicil in & Siate different fmm
that of the defendant, he is s citizen within
the act of Cougress, and the courts of the
Union are open to him.

It has often been held, that the jurisdiction,
a8 regards parties, ean only be exercised be-
tween citizens of different States, aud that a
mere residence is not suflicient; but this has
been said to distinguish a temporary from a

residence.

To conmstitute a good plea to the jurisdiction,
it most megative those qualities and rights
which ensble un individual 1 sue in'the Federsl
courts. This bas not been done ; and on this
ground the plea was defective, and the demur-
rer was properly sustained. No implication
can aid a plea in cbatement or in bar; it must
be comyplete in itself; the facts stated, if true,
anust abate or bar the right of the plaintiff to
suve. This is vot the churacter of the sbove
plea. Il fucts stated, if admitted, are not io-
consisteut with other facts, which may be pre-
sumed, and wiich bring the plaintiff within the

19 ."l‘l'i

It has never been held | the

set out in the ples, the court, to sugtc?) it, must
assume the plaintiff to he a slave, wiich is de-
cisive on the merits. This is a shes- and an
effectual mode of deciding the ca at [ am
yet to learn that it is sanctioned b=y known
rale of pleading. .

The defendant’s counsel complafn, * 3at if the
court take jurisdiction on the gweund_that the
plaintiff is free, the assumption mlm the
right of the master. This ar, #is easily
answered. In the first place, the plea-does not
show him to be a slave; it does notfollow that
» man i3 not free whose ancestorsjwere slaves.
The reports of the Supreme Court of Miasouri
show that this assumption has many exceptions;
and there is no averment in the L that the
plaintiff is not within them. 4

By all the rules of pleading, this is a fatal
defect in the plea. If there be doubt, what
rule of construction has been established in the
alave States? Ta Jacob vs. Sharp, (Meigs's
Rep., Tenneseee, 114,) the court held, when|
there was doubt as to the construetion of a will
which emaneci a slave, “it must be con-
strued to be subordinate to the higher and more
important right of freedom.”

No injustice can result to the master, from
an exercige of jurisdiction in this cause. Such
a decision does not in any degree affect the
merits of the case; it only enables the plaintiff
to assert his claims to freedom before this tri-
banal. If the jurisdiction be ruled against him,
on the greund that he is a slave, it is decisive of
his fate.

It baa been argued that, if a colored person
be made a citizen of a State, he cannot sue in
the Federal Court. The Constitution “declares
that Federal juriadiction “ may be exercised be-
tween citizens of different States,” and the same
is pravided in the act of 1789. The above ar-
gument is properly met by saying that the Con.
stitution was intended to be a practical instru-
ment ; and where its language is too plain to
be misunderstood, the argument ends.

In Chirm vs. Chirs, (2 Wheat., 261; 4 Car-
tis, 99,) this court says: “ That the power of
naturalization is exclusively in Congress does
not seem to be, and certainly ought not to be,
controverted.” No person can legally be made
a citizen of a State, and consequently a eitizen
of the United States, of foreign birth, unless he
be naturalized under the acts of Congress.
Congress has power “to establish a uniform
rale of naturalization.”

It is a power which belongs exclusively to
Congress, as intimately connected with our Fed-
eral relations. A State may authorize foreign-
ers to hold real estate within its jurisdiction, but
it has no power to nsturalize foreigners, and
give them the rights of citizens. Such a right
is opposed to the acta of Congress on the sub-
ject of naturalization, and subversive of the
Federal powers. I regret that any countenance
should be given from this bench to a practice
like this in some of the States, which has no
warrant in the Constitution.

In the argument, it was said that a colored
citizen would not be an agreeable member of
society. This is more a matter of taste than of
law. Several of the States have admitted per-
sons of color to the right of suffrage, and in this
view have recognised them as citizens ; and this
has been done in the slave as well as the free
States. On the question of citizenship, it must
beadmitted that we have not been very fastidious,
Under the late treaty with Mexico, we have made
citizens of all grades, combinations, and colors.
The same was done in the admission of Louis-
iana and Florida. No one ever doubtad, and no
court ever held, that the people of these Perri-
tories did not become ecitizens under the treaty.
They have exercised all the rights of citizens,
without being naturalized under the acts' of
Congress.

There are several important principles in-
volved in this case, which have been argued,
and which may be considered under the follow-
ing heads ; )

1. The locality of Slavery, as settled by this
court and the courts of the States.

2. The relation which the Federal (iovern-
mant bears to Slavery in the States,

4. The power of Congress to establish Terri-
torial Governments, and to prohibit the intro-
duction of Slavery therein.

4. The effect of taking slaves into a new
State or Territory, and so holding them, where
Slavery is prohibited, g

5. Whether the return of a slave under the
control of his master, after being entitled to his
freedom, reduces bim to his former condition.

6. Are the decisions of tha Bupreme Court
of Missouri, on the questions bafore us, binding
on this court, within the rule sdopted.

In the course of my judicial duties, T have
had oceasion to consider and decide several of
the above points.

1. As to the locality of Slavery, The civil
law throughout the Continent of Enrope, it is
believed, without an exception, is, that Slavery
can exist only within the territory where it is
established ; and that, if a slave escapes, or is
curried beyond such territory, his master can-
not reclasim him, unless by virtue of some ex-
press stipulation. (Grotius, lib. 2, ch. 15, 5,
1; lib. 10, ch. 10, 2, 1; Wicqueposts Ambassa-
dor, lib, 1, p. 418; 4 Martin, 385 ; Cage of the
Creole in the House of Lords, 1842; 1 Philli-
more on International Law, 314, 335.)

There ia no nation in Europe which consid-
ers itself bound to raturn to his master a fugitive
slave, under the civil law or the law of nations.
On the contrary, the slave is held to be free
where there ia no tresty obligation, or compact
in some other form, to return him to his master.
The Roman law did not allow freedom to be
8old. An ambassador or any ¢vher public fune-
tionary could not take a slave to France, Spain,
or any other country of Europe, without emanci-
pating him. A number of slavzs escaped from
s Florida plantstion, and were received on
bogrd of ship by Admiral C: hrane; by the
King's Beach, they were keld «¢ be free. (2
Baro. and Cres., 440.)

In the grest snd leading gese of Prigg vs.
the State of Penngylvanis, (1§ Peters, 591; 14
Curtis, 421,) this court say the:, hy the general
law of nations, no nation {l bo.ind to recognise
the state of Slavery, as found within its terri-
torial dominions, where it is in npposition to its
own policy and institations, in (avor of the sub-
Jecta of othey nptjons where “avery is organ-
ized. If it does #, it is ay &} _atter of comity,
and not as a matter of interna jonal rigit. The
state of Slavery is deemed to ve & mere muni-
cipal regulation, founded upo) and limited to
e rangs of the territorial Nws. This was
fully recognizeg in Jomerse’'s case, (Laffi’s
Rep., 1: 20 Howell’s State Kyials, {y,) which
was decided before the Ameri an Revolation,

There was some coutrariety § ion smong
the judges on certain points ‘uled in Prigg's
chse, but there was none in v 7ard to the great
princigle, that Slavery islimit « to the range of
the laws under whicy it is sahntioned.

No case in Eng i

& 1 36 higra been
moxe thoroughly examined t' n that of Somey-
sett. The '3u{gmegt pron« .nced by Lord
Mansfield was the judgmey of the Court of
King's Bench. The cause w 3 st gregd
length, and with great shility by Hargrave and
others, who stood among t » mosi ewinent
pounsel in England. It was eld under advise-
ment from term to term, and- ; due sense of its
im was felt andexpre 1ed by the Bench.

n giving the opwios of the court, Lord
Mansfield snid : X

“ The state of Slavery is of T:e‘:i‘ nature that
it iz incapable of being intro¢ on any rea-
vt alal o fotiicnl, at duty by maciive
law, which preserves iis for ;2 long the
reasons, occasion, and tipe itsels, from whence
it wes created, is erased the memory; it
isofnna:uthngﬂhb:g”eg be suffered to
lug{oﬂ. it but positive law. 4.

e referred to the con opiniop of Lord
Hardwicke, in October, 17
“That he and Lord Talbot, Jhen Attorney sud
Solicitor General, were of opinion that no luo;l‘
claim as here presented for fr, 9dom, was valid.

Ths weight of this decisio s is sought to be

as Chaucallor : | Mad

e

the Eno!uzn. and that it was considered by
this court as the highest authority. For near
a century, the decision in Somerset’s case has
remained the law of England. The case of the
slave Grace, decided by Lord Stowell in 1827,
does not, as bas heen supposed, overrule the
judgment of Lo®d Mansfield. Lord Stowell

eld that, during the residence of the slave in
in England, “ No dominion, authority, or coer-
cion, can be exescised over him.” Under an-
other head, I shail have occasion to examine
the opinion in the case of Grace.

To the positiori, that Slavery can only exist
axcolzt under the authority of law, it is object-
ed, that in few if in any instances has it been
established by statutory enactment. This is
no answer to the doetrine laid down by the
court. Almost all the principles of the com-
mon law bad their foundation in usage. Sla-
very waa introduved into the colonies of this
country by Great Britain at an early period of
their history, and it was protected and cherigh.
ed, until it becsnie incorporated into the colo-
nial rolicy. It i¢ immaterial whether a system’
of Slavery was introduced by express law, or
otherwise, if it have the authority of law. There
is no slave State where the institution is not
recognised and protected by statutory enact-
ments and judicial decisions. Slaves are made
property by the laws of the slave States, and as
such are liable to the claims of creditors; they
descend to heira, are taxed, and in the South
they are a subject of commerce.

In the case of Rankin vs. Lydia, (2 A. K.
Marshall's Rep.,) Judge Mills, speaking for the
Court of Appeals of Kentucky, says: “1In de-
ciding the question, (of Slavery,) we disclaim
the influence of the general principles of liber-
ty, which we all admire, and conceive it ought
to be decided by the law as it is, and not as it
ought to be. Slavery is sanctioned by the laws of
this State, and the right to hold slaves under our
municipal regulitions is unquestionable. But
we view Lhis asa fight existing by positive law of
a municipal cha¥scter, without foundation in the
law of nature, or the unwritten and common
law.

I will now consider the relation which the
Federal Goverfilnent bears to Slavery in the
States:

Slavery is emphatically a State institution.
In the 9th sectivn of the 1st article of the Con-
stitution, it is pfovided “that the migration or
importation of £uch parsons as any of the States
now existing shall think proper to admit, shall
not be prohibit*d by the Congress prior to the
year 1808, but 3 tax or duty may be imposed
on such importation, not exceeding $10 for
each person.”

In the Convelition, it was proposed by a com-
mittee of elevén to limit the importation of
slaves to the yser 1800, when Mr. Pinckney,
moved to extend the time to the year 1808.
This motion was carried, New Hampshire,
Massachusetts, Connecticut, Maryland, North
Carolina, Sonti: Carolina, and Georgia, voting
in the affirmative;and New Jersey, Pennsylva-
nia, and Virginia,in the negative. In opposition
to the motion, Mr. Madison eaid. “Twent
years will produte all the mischief that can be
apprehended from the liberty to import slaves;
80 long a term will be more dishonorable to the
American character than to say nothing about
it in the Constitution.” (Madison Papers )
The provision in regard to the slave trade
shows clearly that Congress considered Slavery
a State institutign,to be continued and regulated
by its individual sovereignty : and to conciliate
that interest, tbes slave trade was continued
twenty years, not as a general, measurs, but
for the “benefit of auczx States as shall thick

roper to encol it

n I the casr r:'fte(}mm vy, Slapghter, (15
Peters, 449; 14 Curtis, 137,) Messrs. Clay and
Webster conte ided that, under the commercial
power, Congré#s had o right to regulate the
slave trade awpng the several States ; but the
court held thai Congress had no power to in-
terfere with S'avery as it exists in the States,
or to regulate what is called the slave trade
among them. f this trade were subject to the
commercial poéwer, it would follow that Con-
gresa could akulish or eatablish Slavery in
every Siate of tie Union.

The ouly @mnection which the Federal
Government bo'ds with slaves in a State, arizes
from that pro®igjon of the Conatituticn which
declares that *No person held to service or
labor in one Sitte, under the laws thereof, ea-
caping into si¥Sther, shall in consequence of
any law or régblation therein, be discharged
from such seffice or labor, but shall be de-
livered up, of claim of the party to whom
such service of labor may be due.’

This being £ fundamental law of the Federal
Government, iXresta mainly for its execution,
22 has been W 14, on the judicial gower of the
Union; and so _ar as the rendition of fugitives
from labor hag, Secome a subject of judicial ac-
tion, the Federd obligation has been faithfully
discharged. * |

In the forni iion of the Federnl Constitu-
tion, care was takan to confer no power on the
Federal Govef ment to interfere with this in-
stitution in th? States. In the provision re-
specting the #!'ive trade, in fixing the ratio of
represantation, \nd providing for the reclama-
tion of fagitivd  from labor, slaves were refer-
red to ag persc is, snd in no other respect are
they considere: in the Constitution,

We need nl refer to the ‘mercenary spirit
which introduc; d the infamous traflic in slaves,
to show the dej *adation of negro Slavery in our
country. This system was imposed upon our
colonial setiles ients by the mother country,
and it ia due t& truth to say that the commer-
cial colonies & id States were chiefly engaged
in the traffic. . fut we know as a histarieal fact,
that James M# iison, that great and good man,
& leading mer’ yer in the Federal Convention,
was solicitous - ) gnard the language of that in-
strument 80 £ * not to convey the idea that
there could be_sroperty in man.

I prefer the :ghts of Madison, Hamilton, and
Jay, ag a mealy; of construing the Constitution
in all its beari igs, rather than to Jook behind
that period, in™ a traffic which is now declared
t9 be piracy, snd punished with death by
Christign ngti ns. I do not like to draw the
sources of aur lomestic rolatigns from so dark
s ground. Cuar independence was a great
epoch in the «istory of freedom; and while I
admit the G- ment was not made especially
for the colore* race, yet many of them were
citizens of theNew England States, and exer-
cised the right of 8 raze when the Constitn-
tion was adoped, and it was"not ‘doubied Ly
any intelligen? person that its tandencies would
preatly amelid* ate their condition.

Many of i States. on the adoption of the
Coastitution, ¢* shartly sitcrward, took mess
ureg to abolist slavery within their respective
jurisdictions ; end it is & well known fyct that a
belief was che ‘shed by the lnding men, Bouth-
a8 weoll as Nos h, that the institution of Slavery
would graduaf y decline, until it would become
extint. The ncreased value of slave labor, in

the culture of.%oitor and sugar, prevented the | the last

realization of \is expectation. Like all other
communities { hd States, the South' were infia-
enced by wnw Wey considered to be their own
Byt ;fveu‘-tob;mmau.enﬁontolhe k
:su of the wa 1d, why confine our view to color-
slavery? (% tye same principles, white men
were eals ea. All slavery has its origia
in 'P::“' and 8 against right,
power ¢ Congress to establish Territorial
Governments; and to prohibit the introduction
of Slavery the %in, is the next point to be con-

After the ce.sion of Western territory by Vir-
ginin and oth( ¥ Btates, to the United Siates, the
public attenti{ 3 was directed to the best mode
9{ disposing ¢ it for thé geuersl benefit. V"“'
in attendance in the Federal Convention Nr.
m 2';3 L:egi_erl 7‘:? Edmund Randolph,
£q the 87, says : “Congress
dalx_her:?;‘g.g}lhs’phn most eligible for ﬂ
posing “estern territory not ypt sgryeyed
Some alteratii b will probably he,u.ado inrlfa

impaired, yom the terms in which it was de-

set ol Coogress,

scribed by the exuberant ima; ination of Curran.

| Comgmittee of Detail, the following powers, as

ordinance on ‘hat subject.” And in the same
letter he says - “ The inhabitants of the Illinois

Mr. Jefferson: “The government of the , ettle-
ments on the Illinois and Wabash is & & bject
very perplexing in itself, and rendered mpre so
by our ignorance of the many circumstances on
which a right judgment depends. The iy sabit-
ants at those places claim protection a ainst
the savages, and some provision for bath
civil and criminal justice.”

In May, 1787
mitted to the Federal Convention certain prop-
ositions, as the basis of a Federal Government,
among which was the following :

“ ved, That provision ought to be made
for the admission of States lawfully srising
within the limits of the United States, whether
from a voluntary junction of government and

territory or otherwise, with the consent of a | fir the

number of voicea in the Natiomal Legislature

lesa than the whole.” |
Afterward Mr. Madison submitied o the

Convention, in order to be referred to the

proper to be added to those of general legisla-

tion. _
“To dis of the unapproprinted lands of
the Uniled States. To institute temporary

Governments for new States arising therein.
To regulate affairs with the Indiana, as well
within as witheut the limits of the United
States.”

Other propositions were made in refersncato
the same subjects, which it would be tedious to
enumerate. Mr. Gouverneur Morris proposed
the following :

“The Legislature shall have power to dis-
Eme of, and make all needful rules and regu-

tions respecting, the territory or other prop-
erty belonging to the United States ; and noth-
ing in this Constitution contained shall be so
construed as to prejudice any claims either of
the United States or of any particular State.’

This was adopted g@a part of the Constitu-
tion, with two verbal alterations—Congress was
substituted for Legislature, and the word either
was stricken out.

In the organization of the new Government,
but little revenue for a series of years was ex-
pected from commerce. The public lands were
considered a8 the principal resource of the
country for the payment of the Revolutionary
debt. Direct taxation was tha means relied on
to pay the current expenses of the Government.
The short period that occurred between the
cession of Western lands to the Federal Gov-
ernment by Virginia and other States, and the
adoption of the Constitution, was sufficient to
show the necessity of a proper land system and
a temporary Government. This was clearly
seen by propositions and remarks in the Feder-
al Convention, some of which are above cited,
by the passage of the Ordinance of 1787, and
the adoption of that instrument by Congress,
under the Constitution, which gave to it valid-
ity.

yI t will be recollected that the deed of cession
of Western territory was made to the United
States by Virginia in 1784, and that it required
the territory ceded to be laid out into egtates,
that the land should be disposed of for the com-
mon benefit of the States, and that all right, ti-
tle, and claim, as well of soil as of jurie liction,
were ceded; and this was the form of pession
from other States,

On the 13th of July, the Qrdinance «f 1787
was passed,“ for the government of the Uni
States Territory northwest of the river Ohio,”
with but one dissenting vote. This instrument
provided there should be organized in t 1o Ter-
ritory not less than three nor more than five
States, designating their boundaries. It was.
passed while the Federal Convention wa/in see-'
sion, about two months before the Consgitution
was adopted by the Convention. The members
of the Convention must therefore have baen
well acquainted with the provisions of the (rdi-
nance. It provided for a temporary Govern-
ment, a8 initiatory to the formation of State
Governments. Slavery was prohibited in the
Territory.

Can any one suppose that the eminent men
of the Federal Convention could have overlopk-
ed or neglected a matter so vitally important to
the country, in the organization of temporary
Governments for the vast territory northwest of
of the river Ohio? In the 3d section of the 4th
article of the Constitution, they did make pro-
vision for the admission of new States, the sale
of the public lands, and the temporary (fovern-
ment of the territory. Without a temporary
(rovernment, new States could not have heen
fbl]‘:iued, nor could the public lands have been
BOid.

If the 3d section were before us now or con-
gsideration for the first time, under t} » facts
stated, I conld not hesitate to say these was
adequate legislative power given in i, The
power to make all needful rules and regula-
tions i a power to legislate. Thig no ( pe will
controvert, as Coogress cannot make * rules
and regulations,” except by legislation, But
it is argued that the word territory is jsed aa
synonymous with the word land ; and {hat the
rules and regulations of Congress are |imited
to the disposition of lands and other | foperty
belonging to the United States. Tha this is
not the true construction of the section , ppears
from the fact that in the first line of he gec-
tion “the power to dispose of the public Jands "
is given expressly, and, in addition, & . iake
all needful rules and regulations. Th, power
to dispose of is complete in itself, and 1 yquires
nothing more. It authorizes Congres to nse
the 'Proper means within its discreti, n, and
any further provision for this p ould be
auseless verbiage. As a composition, { 1e Con-
slitution is romarkably free from such a sharge.

In the discusaion of the power of Con to
govern a Territory, in the case of the Atli atic In-
surance Company vs. Canter, (1 Petera 511; ¥
Cartis, 685,) Chief Justice Marshall, & .eakin,
for the court, said, in regard to the piople o
Florida, “ they do not, however 1¢ pate in
political power ; they do not share inthe overns
ment till Florida shall become a State . in the
mean time, Florida continues tc be a '!_‘u'rl
of the United Btates, governed by virtue of that
clause in the Constitution which s
Congress ‘ to make all needful rules and regu-
lations respecting the territory or othey prop-
erty belonging to the 17 nited States.” "+

And he 5dds, perhaps the power of -govern- | chase. -
ing a Territory belonging to the United Si And when there is 8 larze district of country
which has not, by becoming s Btate, acqui within the \nited States, and nct within any

the means of self.government, may t
necersarily from the fact that it is noy within
the “jurisdiction of any particalar State, and is
within the power and jurisdiction of the United
States. 'L{: right {5 govern may be thednevi-
table consequence of the right to aequis® terri-
tory; whichever may be the source wheace the
power is derived, the possession of it is knques-
tioned.” Lnd in the close of the opixion the
coyrt say, * in legislating for them, Al.lu Yerri-
tories,| Congress exercises the combined powers
of the General and State Governments.',

Some consider the opinion to be lsose and
inconclusive; others, that it is obiter dicfa ; and
sentence is objected to as recognising
absolute power in Congress over Territoriea.
The learned and eloguent Wirt, who, in ths
argument of & cause before the court, had oc-
casion to cite a few sentences from an opinion
of the Chief Justice, observed, “ no one ¢an
mistake the giyle, the words so comple ¥
matich the thought.” " e |

{ pan see np waniof precisjon in anguage
of the Chief Justiceipﬁl meaning clmf:.hﬂ
mistaken. He t!m the third g:.tl;n as

iving power to to govern erri-
gri;.gmd two other grounds from which the
power may also be implied. The abj
seems to be, that the Chief Justice, did not say
which of the grounds stated he considered the
gource of the g:m He did met specifically
state this. but he did say, “ whichever may be
the source whence the' power 18 derived, the
3G ion of it is tnquestioned.” No opinion
of the court conld ve boen expressed wi

to criticise the opinion, consider it
thority, because the Chief Justicp di

r, Edmund Raudnlpl.n, sub- | under

| nufairness of such a policy to our Southern

tory | conquer & country, may not Congress provide

ection | ments. Sla

Congress had
"f:l::,. of

ower to authorize the Territorial
Florida to pass the law under
the Territorial court was established,
e was brought before this court for
tevision. The power of Congress, therefore,
was the point in issue,
The word  territory,” according to Worces-
ter, “ means land, country, a district of country
a temporary Government.” The words

“territory or other property,” as used, do
imply, from the use of the prm,ionn qj.her,,l.hat

ritory was' used as descriptive of land ; but
es it follow that it was not used slso sa
ptive of a district of country. In both of
senses it helonged to the United States ;
Iand, for the purpose of sale—as territory,
the purpose of government.
\ But, if it be admitted that the word terrilo
a3 used means land, and nothing but land, the
E:m Ofnt' : toI o]:f:niu [ t-omnk
igre ent 18 clear. It power to make a
%fmu respecting the public lands,
and the extent of those “ needful regulations ”
dependa upon the direction of Congress, where
© means are appropriate to the end, and do
nat conflict with any of the prohibitions of the
Coustitution. If a temporary Government be
deemed needful, mecessary, requisite, or is
wanted, Congress has power to establish it.
This court says, in McCulloch vs, the State of
Mary land, (4 Wheat., 316,) “If a certain means
to carry into effect any of the powers expressly
gm{l} by thle:. Cunsf.itution_ to the Government of
nion be an appropriate measure, not pro-
hibited by the Constitation, the deg;ea of its
necessity is & question of legislative discretion,
not of judicial cognizance.”

The power to establish post offices and post

givea power to Congress to make con-
tracts for the transportation of the mail, and to
punish all who commit depredations upon it in
its transit, or at its places of distribution. Con-
ﬁ:eu has power to regulate commerce, and, in

e exercise of ita discretion, to lay an embargo,
which suspends commerce ; 8o, under the same-
power, harbars, lighthouses, breakwaters, &c.,
are constructed.

Did Chief Justice Marshall, in saying that
Congress governed a Territory, by exercising
the combined powers of the Federal and State
Governments, refer to unlimited discretion? A
Government which can make white men slaves?
Surely, such a remark in the argument must
bave been inadvertently uttered, On the con-
trary, there is no power in the Conatitution by
which Congress can make either white or black
men slaves. In organizing the Government of
a Territory, Congress iz limited to means ap-
propriate to the attainment of the constitution-
al object. No powers can be exercised which
are prohibited by the Constitution, or which
are contrary to its epirit; 8o that, whether the
the object may be the protection of the peraons
and Froperly of purchasers of the public lands,
or of communities who have been annexed to
the Union by conquest or purchase, they are
initiatory to the establishment of State Govern-
ments, and no more power can be claimed or
exercised than is necessary to the attainment
of the end. This is the limitation of all the
Fedual powers.

But Congress has no power to regulate tha
interaal concerns of a State, as of a Territory ;
consequently, in providing for the government
of a %u-rilory, to some extent, the combined
powers of the Federal and State Governmenta
are nscessarily exercised.

If Congreas should d2em slaves or free color-
ed persons injurious to the population of & free
?;errigri‘y;u conducing to lessen the value of
Qe publie

nected with the public interest, they have the
power to prohibit them from becoming settlers
in it. This can be sustained on the ground of
& sound national policy, which is so clearly
shown in our history by practical resulte,
that it would seem no "considerate individ-
ual can question it. And, as regards any

brethren, as urged in the argument, it is only
necessary to say that, with one-fourth of the
Federal population of the Union, they have in
the slave States a larger extent of fertile terri-
tory than is included in the free States; and it
is submitted, if masters of slaves be restricted
from bringing them into free territory, that the
restriction on the free citizens of non-slavehold-
ing States, by bringing slaves into frep terri-
Iarg, is four times greater than that complaized
of by the South. But, not only 80 ; some three
or four hundred thousand holders of slaves, by
bringing them into free territory, impose a re-
striction on twenty millions of the free States.
The repugnancy to Slavery would probably
prevent fifty or a hundred freemen from settling
in & slave Territory, where one slaveholder
would be pravented from settling in a free Ter-
ritory.

This remark is made in answer to the argu.
ment urged, that g prohikhition of Slavery in the
free Territories is inconsistent with the continu-
ance of the Union. Where a Territorial (Gov-
ernment is established in a slave Territory, it
has uniformly remained in that condition until
the people form a State Constitution ; the same
course where the Territory is free, both parties
acting in good faith, would be attended with
satisfactory results,

The sovereignty of the Federal Government
extends to the entire limits of our Territory.
Should any foreign Power invade our juriadic-
tion, it would be repelled. There is a law of
Congress to punish our citizens for crimes com-
mitted in districta of eountry where there is no
organized Government. Criminals are brought
{:u:ta_in Territories or States de!iai:uad in the

w, for pynishment. Dnth!hu n inflicted
in Ark and in Missouri on individuals for
murders committed beyond the limit of any or-

ized Terril or State; and no one doubts
that such a joriediction was rightfully exercised.
If there be & right to uire territery, ibere
necessarily muat be on implied power to govérn
it Whea the militaty force of the Union shall

for the government of such country? This
would be an implied power essential to the ac-
quisition of new territory. This power hag buen
exercised, without doubt of its constitutionality,
o;::e territory sequired by conquest and pur-

State (lovernment, if it be necessary to estab-
lish & temporary Government to carry ont a
expressly vested in Congress—as the
giupmiﬁon of the public landa—may not such
Government be instituted by Co ? How
do we read the Constitution? Is it not & prac-
tical instrament ?
In such cases, no implication of a power can
arise which is inhibited by the Constitution, or
which muy he againgt the t:haor of ita construe-
tion. my opinion rests on tﬁe third section,
these remsarks are made as an intimation that
the power to establish & tem (Government
may arise, also, on the other two grounds stated
in the opinion of the court in the insurance
case, without weakening the third soction.

I would bera simply remark, that the Con-
stitution was formed for our whole country,
An expansion or contraction of our tesri

uvired no change in tne fundamental law.

Y hen we consider the men who laid the founda-
tion of our Government and ecarried it into
operation, the taea who occupied the bench,
ﬁ‘ ed the halls of legislation and the Chief

istracy, it would geem, if any question could
sattled cipar of sil doubt, it was the power

f Congress to establish Territorial Govern-
was th’gamti in the entire
v erritory, wi e approbation
f leading men, South and North ; but this pro-
bition was not retained when this (irdinance
F adopted {ur the government of Southern
dermitories, where Slavery existed. In a late
republication of a letter of Mr. Madison, dated
November 27, 1819, speaking of this power of
Con to pronibit Blaveryin a Territory, he
infers there is no such power, from the fact
that it has not been exercised. This is rot &
gumeént agsinsl sny power,

Northwestern

with &

stron, émflnnu' ; the power in Cop it
gn -uég_:i‘\l:-qlg ‘i}nt'hhoge?ho ve uﬁﬂ
au

q pot des-

tngalar

ignate specially the power, Thisisa s

itory | Missouri Compromise line,

the importation of slaves into it from foreign
parts; but it is equally true, that in the act
erecting Louisiana into two Territories, Con.
gress declared, “ It shall not be lawful for any
person to bring into Orleans Territory, from
any port or place within the limits of the Uni-
States, any slave which shall have been im-
ported since 1798, or which may hereafter be
imported, except by a citizen of the United
States who seitlas in the Territory, under the
nalty of the freedom of such slave,” The
inference of Mr. Madison, therefore, against
the power of Congress, is of no force, as it was
founded on a fact sapposed, which did not
exist.
It is refreshing to turn to the early incidents
of our history, and learn wisdom from tha acts
of the great men who have gome to their ac-

ry | count. I refer to a report in the House of

Representatives, by John Randolph of Roan-
cke, as chairman of a committee, in March,
1803 —fifty-four years ago. From the Conven-
tion held at Vineennes, in Indiana, by their Pres-
ident, and from the people of the Territory, a
petition was presented to Congress, praying the
suspension of the provision which prohibited
Slavery in that Territory, The report stated
“that the rapid population of the State of Ohio
sufficiently evinces, in the opinion of your com-
mittee, that the labor of slaves is not necessary
to promote the growth and settlement of colo-
nies in that region. That this labor, demon-
strably the dearest of any, can only be employ-
ed to advantage in the cultivation of products
more valuable than any known to that quarter
of the United States ; that the committee deem
it highly dangerous and iuex‘fedient to impair
a provision wisely calculated to promote the
bappiness and prosperity of the Northwestern
country, and to give strength and security to
that extensive frontier. In the salutary opera-
tion of this sagacions and benevolent restraint,
it is believed that the inhabitants will, at no
very distant day, find ample remuneration for
8 lemporary privation of labor and of emigra-
tion.” (1 vol. State Papers, Public Lands,
160.)

The judicial mind of this country, State and
Federal, has agreed on no subject, within its
legitimate action, with equal unanimity, as on
the power of Congress to establish Territorial
Governments. No court, State or Federal, no
judge or statesman, is known to have had
any doubts on this question for nearly sixty
years after the power was exercised.” Such
Governments have been established from the
sources of the Ohio to the Gulf of Mexico, ex-
tending to the Lakes on the north and the Pa-
cific ocean on the west, and from the lines of
Georgia to Texas.

Great interests have grown up under the Ter-
ritorial laws over a country more than five times
greater in extent than the original thirteen
States; and these interests, corporate or other-
wise, have been cherished and consolidated by
a benign policy, without any one supposing tha
law-making power had unuited with the Judici-
ary, under the universsal sanction of the whole
country, to usurp & jurisdiction which did not

date ia more extraordinary than anything
which bas occurred in the judicial hisiory of
this or any other country. Texas, under a
previous organization, was admitted as a State;
but no State can be admitted into the Union
which has not been organized under some form
of povernment. Without temporary Govern-
ments, our public lands could not have been
sold, nor our wilderness reduced to cultivation,
and the population protected; nor could cur
flourishing States, West and South, have been

lands, or on pny other grouml con- | farmed.

What do thelessons of wisdom and experience
teach, under such circumstances, if the new
light which has 80 suddenly and unexpectedly
hurst upon us be true ? Acquiescence ; acyui-
escence under a settled construction of the Con-
stitutios for sixty years, though it may he erro-
neous ; which has secared to the country an
advancement and prosperity beyond the power
of computation.
An act of James Madison, when President,
foreibly illustrates this policy. He had made
up his opinion that Congress had no power
under the Constitution to establish a National
Bank. Tn 1815, Congress passed s bill to es-
tablish a bank, He vetoed the bill, on objec-
tions other than constitutional. In his measage,
he speaks a5 a wise statesman and Chief Mag-
istrate, as follows :
“ Waiving the question of the constitutional
authority of the Legislature to establish an in-
corporated bank, a3 being precluded, in my
judgment, by the repeated recognitions under
varied circumstance of the validity of such an
institution, in acts of the Legislative, Fixecutive,
and Judicial branches of the Government, ac-
companied by indications, in different modes, |
of & concurrence of the gencral will of the
nation.”

Has this impressive lesson of practical wis-

belong to them. Such a discovery at this late |

ifest, from thig consideration, that if the Consti-
tution had nc ! contained the clause requiring
the rendition of fugitives from labor, every non-
slaveholding State in the Union would have
been at libeety to have declared free all run-
away slaves comivg within its limits, and to
have given thiem entire immurity and protec-
tion against the claims of their masters,”

Now, il a slave abscond, he may be reclaim-
ed; but if h» accompany his master into a
State or Tertitory where Slavery is prohibited,
such slave cannot be said to have left the
service of his maater, where his services ware
legalized. And if Slavery be limited to the
range of the territorial laws, how can the
slave be coerced to serve in a State or Territo-
ry, not ouly without the authority of law, but
against itsa express provisions? What gives
the master the right to ‘control tha will of hia
slave? The local law, which exisis in some
form. But where there is no such luw, can the
master control the will of the slave by force ?
Where no Slavery exists, the presumption,
without regard to color, is in favor of Freedom,
Under such a jurisdiction, may the colored man
be levied on as the property of his master by s
creditor ? On the decease of the master, does
the slave descend to his heirs as property ? Can
the master sell him? Any one or all of these
acts may be done to the slave, where he is legally
held to service. But where the law does not
confer this power, it cannot be exercised.

Lord Mansfield held that a slave brought into
England was free. Lord Stowell agreed with
Lord Mansfield in this respect, and that the
slave could not be coerced in England: but on
her voluntary return to Antigua, the place of
her slave domicil, her former staius attached,

but did not suthorize it. The jurisdiction
which prohibits Slavery is much stronger in
behalf of the slave within it, than where it only
does not authorize it.

By virtue of what law is it, that a master

be said thet the slave is taken as property, the
same as other property which the master may |
own? To this I answer, that colored persons
are made property by the law of the State, and
no such power Las been given to Congress. |
Does the master carry with him the law of the‘
State from which he removes into the Territo- |
ry? and does that enable him to coerce his |
slave in the Territory? Let us test this theory.
If this may be done by a master from one slave
State, it may be done by a master from every
other slave State. This right is supposed to be
connected with the person of the master, hy
virtue of the local law. Isit tranaferable? May |
it be negotiated, as o promissory note or bill uf|
exchange ? If it be assizned 10 8 man from a |
free State, may he coerce the slave by virtue of
it? What shall this thing be denominated 2]
Is it personal or real propesty? Or is it an |
| indefinable fragment of sovereignty, which ev-
ery person earries with him from his late domi.
cil? One thing is certain, that its origin has
been very recent, and it is unknown to the laws
of any civilized country, |
A slave is brought to Iluoland from one of
its islands, where Slavery was introduced and
maintained by the mother country., Although
there is no law prohibiting Slavery in England, |
| yet there is no law authorizing it; aud, lor near
A ceutury, its courts have declared that _te
slave there is free from the coercion of the
master. Lords Manefield and Stowell agree
{ wpon this pain’, and there is no dissenting su-
| thorily, -
| There is no other deseription of property
{ whioh was not protected in Eagland, brought
from one of its slave islands. Docs not this
show tliat property in & human being does not
arise from nature or from the common law, but, |
in the language of this court, “it iz a mere |
municipal regulation, founded apon and limited |
to the rgnge of thi territorial laws,” This de. |
cision is not & mere argument, but it is the end
of the law, in regard to the extent of Slave
Until it shall be overturned
for argument ; it is obiigatary on mysoll und
my brethren, und on all judiclal tribunals over
which thig court exercizen wn appellate power, |
It is 8aid the Territories are common prop- |
erty of the States, and that every man has g !
right to o there with his property. This is not |
controverted. Bat the court 1ay w slave is not
property beyond the uperation of the local Jaw |
which makes him such. Never was a trath |
more suthoritatively and Jjustly utiered by man, |
Suppose u master of a slave in a British isiand |
owned a million or property in England ; would
that authorize Lim to tnke his slaves with him {
to England? The Constitution, in express |
terms, recogaises the stafus of Slavery as fonnd. |
ed an the municipal law : “No person held to |

[

’ ry. |
4 it is not a point

dom become lost to tho present generation? |
If the great and fundamental principles of |
our (iovernment are never to be settled, there |
can be no lasting prosperity. The Consl;itution
will become a floating waif on the bil
popular excitement,
e probilition of Blavery north of 36° 307,
and of the State of Missouri, contained in the
act admitting that State into the Union, was
passed by a vote of 134, in the Fiouse of Rep-
resentatives, to 42. Before Mr. Monroe signed
the act, it was submitted by him to his Cabinet,
and they held the restriction of Slayery in a
Territory to be within the constitutions! powers
of Congrees. It would be singular, if in 1804
Co had power ta prohibit the introduc-
tion of slaves in Orleans Territory from any
other part of the Union, under the penalty of |
freedom to the slave, if the same DOwCE, embod- |
ied in the Missouri Cozuuronise, could not be |
exercissG in 1840, i {
“Bit this law of Con whnich prohibits
Slavery north of Missouri and of 36° 307 is de-
clared to have been null and void by my breth-
ren. And this oEinion is founded mainly, as I
understand, on the distinction draws bevween
the Ordinancy of 1%8% ana the Missouri Com-
promise line. In what does the distinction
consiet? The Ordinance, it is said, was & com-
pact entered into by the Confederated Stales
before the adopticn of the Uonstitution ; and
that in the cession of territory authority was
given o establish a Territorial Government.

It is clear that the Ordinance did not go into
operation by virtne.of the authority of the Con-
federation, but by reason of its modification and
adoption by Congress under the Constitution,
It seems to be sapposed, in the opiniou of the
court, that the articles of ceasion placed it on
a difierent footing from territories subsequently
acquired, I am unable ta perceive the iorce of
this digtingtion. That the Ordinance was in-
tended for the government of the Northwestern
Territory,'and was limited to such Territory, is
admitted. It was extended to Southern Torci-
tories, with modifications, by acis of Congress,
and to some Mortiern 'lerritories. But the
Crdiance was made valid by the act of Con-
gress, and without such act could have been of
no force. It rested fo; ils validity on the mct
of Clengraas, the same, in my opinion, as the

awg ol

If Congreas may establish & ‘Werritorial Gov-
ernment in the exercise of its discretion, it is a
clear principle that & court cannot contral that
discretion. This being the ease, I do not see
on what ground the act is held to be void, It
did not purport to forfeit property, or take it
for public purposes. It only prohibited Sla.
v?ry; in doing which, it followed the Ordinance
of 1787,

I will now congider
“The eiect of takin
Territory, and so ho
is prohibited.”

f the princirle laid down in the case of Prigz |
re the Biate of Pennsylvania is to be main. |
tained, and it is certainly to he maintained un- |
til overruled, as the law of this court, there can
be no diﬁwla on thia point. Jn that case, the
court says “the state of Slavery is deemed to

the fourth head, which is,
slaves into & State or
ing them, where Slavery

very satisfactory ar.
&8 there are but few, if any, subjects on which

be a mere municipal regulation, founded u
and limited to the range of the territorial lawa.”

| defendant, with her husband, bad removed from

service or labor in one State, wnder the laws |
thereaf, escaping into another, shall,” &eo, Now,
unless the fugitive eseape from & phace where, |
by the musicipal law, ke is hald to labor, this |
provisicn alords no remedy to the master, What |
cau be more conclusive than this? Suppose a
slave escape from a Territary where Slavery is
not authorized by law, can he be reclaimed ?

In tuis case, a majority of the couri have
said that a slave may La taken by his master
into & Territory of the {nited States, the same
88 a horae, or any other kind of property.
It is true, this was said by the court, as
also many other things, which are of no au.
thority. Nothing that has been said hy them,
which has not a direct bearing un the jurisdic-
tion of the court, sgaiust which they decided,
can ba consulered ns authority, 1 shail cer-
ta:nly not regard it as such, 'T'he question of
jurisdiction, heing before the court, was de-
Gided by them authoritatively, but nothing be-
yond that question,

Under this head I shall chiefly rely on the
decisions of the Suprema Cuurts of the South-
ern States; aud especially of the State of Mis-
sourt

In the Ist and 2d sections of the Gth article
of the Constitution of Illincis, it is declared
that neither Slavery nor involuntary servitude
sha!l Lersafter he introduced into this State,
otherwise than for the punishment of crimes
whereof the party shall have been duly con-
victed ; and in the 24 section it is declured
that sny violation of thia article shall effect
the emancipation of such parson from his obli-
gation to serviee. In lllinois & right of transit

The law of England did not prohibit Slavery, |

may take his slave into free territory, and exact |

slave 13 entitled to freedom.

In the case of Lagrange ve. Choutean, (2 Mis
souri Rep,, 20,) at Mayterm, 1325, it wus decided
that the Ordinance of 1787 waas intended us
a fundamental law for those who may choose to
live under it, rather than as a penal statule.

That any sort of residence contrived or per

mitted by the lezal owner of the slave, upon
the faith of secret trusts or contracts, in order
to defeat or evade the Ordinance, and therehy

introduce Slavery de fucto, would entitle such
slave to freedom.

In Julia #s, McKinney, (3 Missouri Rep.,
279,) it was held, whera a slave was seitlad in
the State of Illinois, but with an intention on the
part of the owner to he removed at some fi
ture day, that hiring said slave to a person to
labor for one or two days, and receiving the
pay for the hire, the slave iz entitled to her
freedom, under the second section of the sixth
article of the Constitution of Illinois.

Rachel rs. Walker ({ Missouri Rap,, 200,
June term, 1836,) is a case involving, in avery
particalar, the principles of the case befors us
Rachel sued for her freedom ; and it appeare
that she had been bought an a alave in Mis
souri, by Stockton, an officer of the nrmy,
taken to Fort 8nelling, where he was stutioned,
and she was retained there as a sluve a year,
and then Stockton removed to Prairie du Chieu,
taking Rachel with him as a slave, where Lo
continued to hold her three years, and then he
took her to the State of Missouri, and sold her
as a slave.

“Forl Suelling was admitied to be on ths
west gide of the Mipniusippi river, and north of
the Btate of Missouri, in the territory of the
United States. That Prairie~du Chien was in
the Michigan Territory, on the enst side of the
Mississippi river. Walker, the defendant, held
Rachel under Stockton.”

The Court said, in this case:

“The officar lived in Missouri Territory, af
the time he hought the slave: he geal 1o "
slaveholding country and procured her: this

»
»

from him the duties of a slave? The law of | was his voluntary act, done without any other
the Territory does not sanction it, No author- | reason than that of his convenjpnee- and ha and
ity ean be claimed under the Constitution of the | those claiming under him must he holden to
United States, or any law of Congross. Will it | abide the consequences of mtroducing Slayery

both in Missouri Territ ey and Michiea
trary to law; and on that pround Rachel was
declared Lo be entitled to freedom.”

In answer to the argument that, as sn officer
of the army, the master had = right to take Lis
slave into free territory, the court said no su
thority of law or the Government asmpeiled
him to keep the plaintifl there as a slave,

“8hall it be said, that because an ofticer o
the army owns slaves in Virginia, that when, e
officer and soldier, he is required ¢o taks the
command of a fort in the nen-slnvebolding:
States or Territories, he thersly nas o
to take with him as muany slaves as will
his interests or convenionce? It suraly cannol
be law. If this be true, the court :
is also true that the convenience o
convenience of the oflicer pef
and othera who have the sare character,
Ocdinance and the act of 1821 sdmiltine
souri into the Union, and also the proh
of the several laws and Constitutions af the
non-slaveholding States.”

In Wilson »s. Melvin, (1 Min
it appesared the defeundant el
an intention of residing in iinois, takine his
negrocs with him.  After a month's siav in
Htinoid, he took hiz negroes 1o St. lLouis, and
hired them, theu returned to i O those
facts, the inferior court instructed the jury that
the defendant was a sojcurner in Mingis, T
the Supreme Court hold was erro
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judgment was reversed,
i v

aa cean Of Dred Jostt 2s, Bmerson (1
Misdouri R., 682, March term, 1£52) will oW
be stated. This cnse inveived the identical
question belars us, Emerson haviug, sines the
hearing, sold the plaintiff o ord; the ds
Iul.l“liu'-‘.

Two of the Judoes ruled the case
Justice dissenting. IL cannot be

state the grounds of the opinic

| mad of the dissent.

he court say: “Cases of this kind are not
strangers in our court. DPersons have heen
frequently here adjudged to be entitled to their
freedom, on the ground that their masters held
them in slavery in Torritories or States in whicl

| that institution is prohibited. From the tirg
case decided in our court, it might be inferrod
that this result was brought about by a pee

sumed assent of the aster, from the fust of
Iln\‘!llg \'l)}:il:t:\ri[y taken his slave to a plar

where the relation of master und slave did ot
| exist. But subsequent cases huse the right to
‘exact the forfeilure of emancipation,” as they
j tovm i, on the ground, it would seem, that
| was the duty of the conrts of this State o carey
{into effect the Constitutica and laws of other
States and Territorics, regardless of the rights,
he pelicy, or the instilutions, of the people of
hig Fibte,”

And the court gay that the States of the
Union, in thair municipal eoncerns, ure regard
ed a8 foreign 10 each other: that the courts of
one State do not take notice of the lsws ol

other S;atml, unless proved ns facts, and thai
every State has the right to determine how fa
its comity 1o other States shall extend ; and i
is laid down, that when there i3 1o wet of wan
umission decreed to the free State, the courts
of the slave States cannol be ealled o give
effect to the law of the free State.  Comity, it
alleges, between States, depends upon the diy
cretion of both, which may be varied ky cir
cumstances, And it is declared by the court,
“that times are not as they were wnen the for
i mer ddecisions on this subject wers made”
| Since then, not only individuats but States have
| been possessed with & dark and fell spirit in
relation to Blaverg, whose gratification is sought
in the purauit of measures whose inevitable
consequence must be the overthrow and de-
struction of our Government. Under such
circumstances, it does not behoove the State of
Misscuri 1o show the least countenance to any
measure which might gratify this spirit. Sho
is willing to assume her full responsibility for
the existence of Slavery within her limits, not
does she seek to share or divide it with others.

Chiefl Jastice Gamble dissented from the
other two judges. He sags:

“In every slaveholding State in the Upion,
the subject of emancipation is resalited by
stalute ; and the forms ure preseribed in which
it shall be effected. Whenever the forms re
quired by the laws of the Stala in which the
master and slave are resident are complied with,

through the Stata is given the master with his
siaves. Thia in a matier which, as [ suppose, |
belongs exclusively to the State.
Supreme Court of Illinois, in the cage
of Jarrot vs. Jarrot, (2 Gilmer, 7,) said ;
“After the conquest of this Territory by
Virginia, she coded it to the United States, and
stipnlated that the titles and possessions, rights
nad libertias, of the French sotiers, should be
guarantied to them. 'This, it has been con-
tended, secured them in the possession of those ﬁ
negroes ag slaves which they held hefore that
time, and that neither Congress nor the Con-
vention had power to deprive them of it; or,
in other words, that the Ordinance and Consti.
tution should not be so interpreted and under.
stood as applying to such slaves, when it is
therein declared that there shall be neither Sla.
Yéry nor involuntary servitade in the Northwest
Territory, nor in the State of Illinois, otherwise
than in the punishment of crimes, Hut it wey
held that those rights could not be thys pro-
tected, but must wast yield £5 the Ordinance
and, Goustitution,”

The fist slave cass decided by the Supreme
Court of Missouri, contained in the Re orts,
was Winny vs. Whitesides, (1 Missouri Rep.,
473,) at Oectober term, 1824, It appeared

more than twenty-five years before, the

Carolina to Illinois, and brought with them the
plaintiff; that they continued to reside in Ilii-
nois three or four years, retaining the plaintiff
a8 a slave, after which they removed to Mis-
souri, taking her with them.

The court held, that if a slave be detained

the emancipation i3 complete, nud the slave is
free. If the right of the person thus emunei
pated is sabsequently druwn in question in
another State, it will be ascertuined and de-
termined by the law of the Stats in which the
slave and his former master resided; and when
it appaars that such law has been complied
with, the right to freedom will be fully sustain.
ed in the courts of all the slaveholding States,
although the act of emancipation may nut he
in the form required by law in which the
Court sits,

- “In all such cases, courts cautinnally ad
minister the law of the countzy whers the right
was acquired ; and whea that law becomes
known to the court, it is just a8 much a matier
of course to deoids the richis of the parties a

cording ta its requirements, as it ia to settle the
titls of real estate situated in our State by iis
own laws.”

This appears to me a most satislectory an-
ewer 10 the argument of the court, Chiel
Justice continnes :

“The perfect equality of the different States
lies at l.Ee foundation of the Union, As the
institution of Slavery in the Siutes i3 one over
which the Constitution of the United States
g£ivas no-power to the General Government, it
i3 left to be a,dopled or rlfjf(".(?l’i by the severat
States, na they think best; nor can any oue
Siate, or number of States, claim the right to
interfere with any other State upon Lhe (ues-
tion of admitting or excluding thia institution.’

“ A gitizen of Missouri, who removes with his
slave to Illinois, has no right to complain that
the fundamental law of that State to which Le

in Illinois until he be entitled to freedom, the

removes, and in which be mukes his residenca




